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IK THE 


United States Court of Appeals 

For the District of Columbia 


No. 10,472 


ALBERT L. WHEELER, Appellant 

v. 

MAUDE A. WHEELER, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
Jurisdictional Statement 

The appellant appeals from a judgment against him in 
favor of the appellee in the United States District Court 
for the District of Columbia in Civil Action 1049-48. 

The case was tried without a jury. 

The United States District Court had jurisdiction by 
reason of Title 16, Sec. 403 of the 1940 D. C. Code. 

This court has jurisdiction to review the judgment of 
the lower court under Title 11, Section 101 and the United 
States Code Title 18, Section 225. The pleadings which 
show jurisdiction are of the Appendix for the appellant. 
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Statement of the Case 

That this cause came on for trial before The Honorable 
Judge Edward A. Tamm, on the 11th day of May, 1949. 

That the suit was a consolidation of cases over a period 
of years on which testimony was taken for consideration of 
the Judge on the grounds of cruelty, instituted by the 
wife, on the grounds of desertion instituted by the hus¬ 
band, and on the grounds of adultery instituted by the 
wife. 

That the testimony shows that the appellant Albert L. 
'Wheeler, was a member of the military forces at the time 
he married the plaintiff Maude A. Wheeler. 

That she was the party who took the initiative in procur¬ 
ing the marriage license and perfecting her claim for army 
allotment. 

That the parties married November 21, 1942, that there 
were no children born of the marriage and Maude A. 
Wheeler was working and continued to work as a sales 
woman for Highs. 

That while the appellant was still in the Military Forces 
of the United States, he bought premises 917 52nd Street, 
N. E. the proceeds being taken from a joint account had by 
Albert L. Wheeler, before he was married to Maude A. 
Wheeler, purchased 855 52 St. N. E. later. 

That the wife testified that the down payment was paid, 
out of his money she saved. 

That the appellant Albert L. Wheeler, remained in the 
nrmv until 1945. 

That the appellee left the appellant January, 1946. That 
they lived together not longer than one year after his re¬ 
turn from the Military services of the United States. 
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That the defendant suffers from trench feet and inigrane 
headaches, as a result of which he receives a pension of 
$27.00 a month, and when he is able to work he makes 
approximately $45.00 a week, which includes the rental 
from the property. At times his legs swell so that he is 
unable to work as a painter and paper hanger being unable 
to climb the ladders. 

That the property held jointly was paid for by the defend¬ 
ant and taken as tenants by the entirety and the other 
piece was taken as his sole and separate Estate. 

That the court made a finding that the wife was entitled 
to 35% equity in both pieces of property and entitled to 
alimony of $40.00 a month. From that Judgment this ap¬ 
peal is taken. 

Points on Appeals 

The appellant, Albert L. Wheeler, assigns as errors 
herein as follow: 

1. The Court erred in awarding an interest in the real 
estate to Maude A. Wheeler; 

2. The Court erred in awarding an interest in the per¬ 
sonal property to Maude A. Wheeler; 

3. The Court erred, in awarding alimony to Maude A. 
Wheeler; 

4. The Court erred in awarding counsel fees against 
Albert L. Wheeler in the amount of $300.00 because 
of its excessiveness. 
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Summary of Argument 

That the court committed err in awarding and adjudi¬ 
cating that the wife, Maude Wheeler, had an interest in 
the Real Estate of Albert L. Wheeler, held as his sole and 
separate estate, invalid as going beyond the purview of the 
statute, conferring authority on the court, to adjudicate 
the property rights, of the respective parties in a divorce 
proceeding under Title 16, Section 409. 

That if the Congress of the United States, had intended 
to give the court full power and authority, to deal with all 
property of the husband, they would have said the same. 

That with respect to the property held as tenants by the 
entirety, the court had the right to adjudicate. That in 
view of all the testimony before the court and in settlement 
of the property interest of the husband and wife in a di¬ 
vorce proceedings, the court abused its discretion in award¬ 
ing alimony to Maude Wheeler, that the circumstances and 
the evidence shows that the status and position of Maude 
Wheeler, has not changed since her marriage to the Appel¬ 
lant. 

That the court abused its discretion by not taking into 
consideration the condition of the health of the defendant, 
the fact that he was under disability from the government, 
unable to continuously work. 

That the Appellee and the Appellant spent one year to¬ 
gether as a result of their marriage, for most of the mar¬ 
riage he was in the Military Service of the United States 
and at the most was with her only one year. 

That she was a sales woman when he married her and she 
was a sales woman when they separated. 

That the court had no right to inflict a penalty by reason 
of the fact that the Appellee had been charged -with com¬ 
mitting adultery and creating harsh and inequitable finan¬ 
cial hardship and penalties upon the Appellant. 
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Argument 

That the court committed err in the award and appor¬ 
tionment of The Heal Estate purchased bv the husband,. 
awarding Maude Wheeler, the plaintiff a 35% interest 
therein. 

That the evidence shows without equivocation, that the 
Appellant purchased premises 859 52nd Street, Northeast, 
Washington, D. C. with a down payment of $185.00 under 
the G. I. plan. The balance of the purchase price being 
financed by The United States Government. (Tr. of rec¬ 
ord 66.) Taking the property as tenants by the entirety. 

That the evidence is such, that the court would have to 
indulge in speculation and conjecture to make an award 
of property interest to the wife, predicated upon her con¬ 
tribution. That the only consideration evident from the 
record is her marital vow, and uncorroborated testimony 
of alleged cruelty to give semblance of justification for her 
leaving the Defendant herein. 

Now in the case of Richardson vs. Richardson, 72 Appeals 
D. C. 67, 112 Federal 2nd, 19. It was held that where the 
sole consideration was the faithful performance of the 
marital vow, this defendant by deserting her husband 
breached the condition of title vesting and under the former 
equity practice, the plaintiff in an independent action 
might have secured a divesture of the defendant’s interest 
in the property. 

The evidence in this case shows from her testimony and 
the record of the savings of the defendant, that the plain¬ 
tiff was grasping and conniving and her testimony of cruel 
acts is merely a subterfuge to preserve her rights and equi¬ 
ties not withstanding her breach is of no moment. (Tr. 
of record 60.) Where the disagreement eminated from the 
wrongful conduct of the wife in having parties drinking 
and the frequent visits of a man to his house, (Tr. of record 
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60-61) and a denial of any fighting or beating of his wife, 
that the record shows no evidence from the hospital or Doc¬ 
tor for treatment or bruises. Save her unsupported testi¬ 
mony. 

That the charges of subsequent acts of adultery by the 
defendant were after the separation of the parties in 1948 
and the evidence of adultery was insufficient to sustain 
the conclusions of law and the findings of fact. 

For the defendant herein says that the structural condi¬ 
tion of the house was such that the room which he occupied 
could not have been seen by any person who went half way 
up the stairs. 

That with respect to the property 917 52nd Street, North¬ 
east, the appellant purchased that as his sole and separate 
Estate and his wife’s interest was limited to an Inchoate 
Dower. 

That by virtue of Title 16, Section 409 the power of the 
court to settle and apportion the property rights of par¬ 
ties to a divorce proceedings is limited to property held as 
joint tenants and tenants by the entirety. That the prop¬ 
erty was purchased from a joint account and the evidence 
shows without contradiction that the Appellee Maude 
Wheeler, made no contribution whatsoever to that ac¬ 
count, but kept and converted to her own use the money of 
Albert L. Wheeler. This is shown from the testimonies of 
both of the parties, because the Appellant had $1900.00 in 
the bank when he went to the army, $500.00 was received 
from the sale of a lot and he sent his wife $800.00. (Tr. of 
record 53.) Wherefore this Appellant should have had at 
the time he came out of the army $3200.00 instead of the 
$2300.00 he had on deposit from which he bought the prop- 
i rty now the subject of this suit. 

That there was no showings of an adulterous disposition 
on the part of the Appellant to justify an inference of guilt 
or adultery. 
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See Shellman vs. Shellman, 95 Federal 2nd, 108, 68 Ap¬ 
peals D. C. 197. That adultery will not be sustained or pre¬ 
sumed from suspicious circumstances. 

See McKitrick vs. McKitrick, 261 Federal 451, 49 Ap¬ 
peals D. C. 109. That the allegations of cruelty in police 
court charging the defendant with assault being dismissed 
shows that credence can not be given to her testimony that 
the charges of cruelty and adultery should have been dis¬ 
missed. 

That the conduct of a husband two years after the separa¬ 
tion of the parties has been excluded and not considered 
in a cause of desertion which cause of desertion was be¬ 
fore the court. As too remote in standing point of time 
from the separation. 

Richardson vs. Richardson, 112 Federal 2nd 227, 
72 Appeals D. C. 67. 

That the record in the suit further shows that the court 
committed error in granting to the wife one-half interest 
in the personal property when it was shown by the record 
that the defendant herein paid the down payment on the 
furniture and kept up all the payments on the furniture 
and that the Plaintiff took all of the furnishings except a 
small radio and that was useless because the same was 
broken. (Tr. of record 64-65.) 

That the court further committed error by failure to take 
into consideration the health of the defendant, the fact 
that he is under partial disability, the fact that the wife is 
young, vivacious and capable of earning her own living 
and her status has not changed. See Quarells vs. Quarells, 
decided by our Court of Appeals, December 19, 1949, case 
No. 10286. That the plaintiff has neither suffered financial 
loss, security or status. 

See Bailey vs. Bailey, 21 Gratt 62 Virginia 57. 

See In Re: Lachemezer, 14 Federal case No. 7966. 

See Prince vs. Prince, 18 South Carolina, equity 

282 . 
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That the health and age of the party should have been 
considered, the defendant being 44 and the plaintiff being 
34. 

Driver vs. Driver, 52 N. E. 401. 

Hedrich vs. Hedrich, 128 Ind. 522, 26 N. E. 768. 

That the court further abuses its discretion and inflicted 
a penalty upon the defendant by its award of property 
rights and by a continuation of and award for alimony. 

See Kennard vs. Kennard, 179 A. 414. 

See Snider vs. Snider, 4 N. E. 2nd 234, 286 Ill. 575. 

Conclusion 

That the court exceeded the limits of Title 16, Section 
409, in its property judgment. 

The court failed to consider the vital elements to the 
granting of alimony and failed to take into consideration 
the length of time of the separation before the charges 
of adultery was made, and how long Appellant and Appel¬ 
lee lived together, the court also abused its discretion, that 
the points on appeal should be sustained and the judg¬ 
ment reversed denying the Appellee a 35% interest in all 
the property of the defendant. The award of one-half 
interest in the furnishings and the granting of permanent 
alimony to the Plaintiff. 

That with respect to the judgment of the court below, it 
should be reversed with costs in favor of the Appellant 
and or the judgment modified in conformance with the 
evidence. 

OTHO D. BRANSON, 
Attorney for the Appellant , 
604 D St., N. W., 

Washington 1, D. C. 


i 
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107 Complaint for Absolute Divorce (Adultery) 

(Filed March 12, 1948.) 

The petitioner, Maude A. Wheeler, respectfully shows 
unto the Court as follows: 

1. That she is an adult citizen of the United States and 
has been a resident of the District of Columbia for more 
than one year next preceding the filing of this suit. 

2. That the defendant, Albert L. Wheeler, and the co¬ 
respondent, Ruth Pope, are adult citizens of the United 
States and are residents of the District of Columbia. 

3. That the plaintiff and defendant were married in the 
City of Marlboro, State of Maryland, on November 21, 
1942. That there were no children born of this marriage. 

4. That they lived together as man and wife until De¬ 
cember 31, 1946 at 917 52nd Street, N. E., Washington, D. 
C., when the extreme cruelty of the defendant caused the 
plaintiff to terminate marital relations with the defendant. 
That on or about January 14, 1948, the defendant, Albert 
L. Wheeler, committed an act of adultery with the core¬ 
spondent, Ruth Pope, at 834 Division Avenue, N. E., Wash¬ 
ington, D. C. That this act of adultery was committed 

108 without the consent, connivance or procurement of 
the plaintiff. That the plaintiff has not lived with 

the defendant since December 31, 1946, nor since the com¬ 
mission of this act of adultery. 

5. Plaintiff further shows unto this Honorable Court 
that she and defendant own as joint tenants, property lo¬ 
cated at 855 52nd Street, N. E., Washington, D. C.; that 
the defendant is sole owner of property located at 917 52nd 
Street, N. E., Washington, D. C. 
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Wherefore, the premises considered, the plaintiff prays: 

1. That an United States writ of subpoena issue out of 
this Honorable Court directed to the defendant, Albert L. 
Wheeler, and the corespondent, Ruth Pope, requiring them 
to appear and answer the exigencies of this complaint. 

2. That upon a final hearing of this cause the plaintiff 
Maude A. Wheeler, be awarded a divorce from the bonds 
of matrimony from the defendant, Albert L. Wheeler, on 
the ground of adultery. 

3. That a property settlement be made in a manner 
which to the Court may seem just and proper. 

4. That the plaintiff be awarded alimony pendente life 
and permanently. 

5. That the defendant be required to pay the costs of 
this action including a reasonable amount as attorney 
fees. 

6. That plaintiff be restored to her maiden name. 

7. And for such other and further relief as to this Court 
may seem just, fit, proper and meet. 

MAUDE A. WHEELER. 

M. Edward Buckley, Jr., 

Attorney for Plaintiff, 

406 5th Street, N. W. 

Washington, D. C. 


109 District of Columbia, ss.: 

MAUDE A. WHEELER, being first duly sworn, 
according to law, on oath deposes and says that the matters 
and things stated in the foregoing complaint by me sub- 
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scribed as facts are true, and that those matters and things 
stated therein as upon information and belief, she believes 
to be true. 

MAUDE A. WHEELER. 


Subscribed and sworn to before me this 28th day of Feb¬ 
ruary, 1948. 


s/ NAOMI WHEELER, 
Notary Public . D. C. 


114 Motion for New Trial 

(Filed June 17, 1949.) 

Comes now, Albert L. Wheeler, the defendant in Civil 
Action No. 1049-48, by counsel, and moves this Court to 
set aside the judgment entered herein on June 13,1949 and 
grant a new trial of the above-entitled cause for the follow¬ 
ing reasons: 

1. That the Court’s ruling, as set forth in paragraphs 
2, 3 and 4. is not in accordance with the evidence and the 
law; 

2. And for other reasons to be presented at the hearing 
of this motion. 


116 Order Overruling Motion for New Trial 

(Filed Sept. 19, 1949.) 

Upon the coming on for hearing of the motion filed herein 
by defendant Albert L. Wheeler, for a new trial, it is this 
21st day of September, 1949, ordered that said motion be, 
and the same is hereby overruled. 

HARRY M. HULL, 
Clerk. 

By direction of 
Judge Edward A. Tamm. 
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121 Findings of Fact and Conclusions of Law 

(Filed Oet. 28, 1949.) 

This action came before the Court upon a complaint filed 
by the plaintiff, Maude A. Wheeler, the wife, charging 
defendant, Albert L. Wheeler, the husband, with adultery 
with the co-respondent, Ruth Pope. This cause was con¬ 
solidated for purpose of trial with civil action Xo. 771-47, 
and civil action Xo. 1734-49. In civil action Xo. 771-47 the 
plaintiff, Maude A. Wheeler, filed a complaint against the 
defendant, Albert L. Wheeler, for a limited divorce on the 
grounds of cruelty. In civil action Xo. 1734-49, Albert L. 
Wheeler filed a complaint for an absolute divorce against 
Maude A. Wheeler on the grounds of desertion for more 
than two (2) years. In civil action Xo. 1049-48 the plaintiff, 
Maude A. Wheeler prays as follows: 

1. That she be awarded an absolute divorce from the 
bonds of matrimony from the defendant, Albert L. Wheeler, 
on the ground of adultery. 

2. That a property settlement be made in a manner 
which to the Court may seem just and proper. 

3. That the plaintiff be awarded permanent alimony. 

4. That the defendant be required to pay the cost of said 
action including a reasonable amount as attorney fees. 

5. That plaintiff be restored to her maiden name. 

6. And for such other and further relief from the Court 
♦hat may seem just, proper and meet. 

The cause came on for trial before this Court on May 
11th, 12th, and 13th, 1949 and testimony and evidence was 
adduced on behalf of the respective parties thereto. 

122 The cause being duly considered, the Court this 
28th day of October, 1949 makes Findings of Fact 

and Conclusions of Law as follows: 
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FINDINGS OF FACT. 

1. The plaintiff, Maude A. Wheeler, was for more than 
two (2) years next preceding the commencement of this 
action and still is an adult citizen of the United States, a 
resident and domiciled in the District of Columbia. 

2. That defendant, Albert L. Wheeler, was for more 
than two (2) years next preceding the commencement of 
this action, and still is an adult citizen of the United States, 
resident and domiciled in the District of Columbia. 

3. That co-respondent, Ruth Pope, is an adult citizen of 
the United States, resident and domiciled in the District 
of Columbia. 

4. That Plaintiff, Maude A. Wheeler, and defendant, 
Albert L. Wheeler, were lawfully married in the City of 
Marlboro, State of Maryland, on the 21st day of November, 
1942; and that said marriage has ever since existed, and 
had not heretofore been dissolved or annulled. 

5. That since their said marriage plaintiff, Maude A. 
Wheeler, and defendant, Albert L. Wheeler, have continu¬ 
ously resided, and have maintained their legal residence 
and domicil, in the District of Columbia, until their separa¬ 
tion as hereinafter set forth. 

6. That no children were born of the said marriage. 

7. That on the 14th day of January, 1948, the defendant, 
Albert L. Wheeler, committed an act of adultery with the 
co-respondent, Ruth Pope, at 834 Division Avenue, N. E., 
Washington, D. C. and that this said act of adultery was 
without the consent, connivance or procurement of the 
plaintiff and that the plaintiff has not lived or cohabited 
with the defendant since the commission of the said act of 
adultery. 
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8. That from the testimony of both the plaintiff and the 
defendant it is evident that the plaintiff herein was employ¬ 
ed a majority of the time during the period when the plain¬ 
tiff and the defendant lived together as husband and 
wife. 

123 9. That upon the basis of the defendant’s testi¬ 

mony as to his earnings there were undoubtedly con¬ 
tributions made by the plaintiff to the maintenance of the 
family in the family home which has made possible the 
acquisition by the defendant of two pieces of property, one 
of which is in the defendant’s name and the other in the 
name of husband and wife, jointly, said property being 
located at 855-52nd Street, N. E., Washington, D. C. and at 
917-52nd Street, N. E., Washington, D. C. 

10. That since March 1947 there has been no contribu¬ 
tion to these properties by the plaintiff. 

11. That the Fifteen Hundred Dollars ($1500.00) worth 
of furniture, which was purchased for the residence of this 
couple, represented a joint purchase, a family purchase, in 
which each was entitled to one-half equity, and that the 
plaintiff has appropriated to her own use the entire Fif¬ 
teen Hundred Dollars ($1500.00) worth of furniture. 

12. That it is just and proper that the defendant pay 
permanent alimony to the plaintiff in the sum of Forty 
Dollars ($40.00) per month. 

13. That counsel for the plaintiff is entitled to the sum 
of Three Hundred Dollars ($300.00) for services rendered 
herein. 


CONCLUSIONS OF LAW. 

1. That plaintiff, Maude A. Wheeler, is entitled to a 
divorce a vinculo matrimonii from the defendant, Albert 
L. Wheeler. 
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2. That the complaint of defendant in civil action No. 
1734-49 for an absolute divorce be and the same is hereby 
dismissed and that the complaint of the plaintiff in civil 
action No. 771-47 for a limited divorce be and the same is 
hereby dismissed. 

3. That defendant, Albert L. Wheeler, pay to Maude 
A. Wheeler, permanent alimony for her support in the 
sum of Forty Dollars ($40.00) per month. 

4. That the cost of this action be and the same is hereby 
assessed against the defendant herein, Albert L. Wheel¬ 
er. 


124 5. That the plaintiff be awarded a thirty-five per 

cent (35%) interest in the equity of each of the two 
pieces of property, located at 855-52nd Street, N. E., Wash¬ 
ington, D. C. and 917-52 Street, N. E., Washington, D. C. 

6. That the plaintiff be awarded a one-half equity in 
the Fifteen Hundred Dollars ($1500.00) worth of furniture 
which was purchased for the residence of the plaintiff and 
defendant, and since plaintiff has appropriated to her own 
use the entire Fifteen Hundred Dollars ($1500.00) worth 
of furniture, the court directs that one-half of the Fifteen 
Hundred Dollars ($1500.00), that is, Seven Hundred and 
Fifty Dollars ($750.00) be deducted from the plaintiff’s 
thirty-five per cent (35%) equity in the two pieces of 
property heretofore mentioned. 

7. That the plaintiff, Maude A. Wheeler, be and she 
hereby is authorized and permitted to resume her maiden 
name of Maude Anderson. 

EDWARD A. TAMM, 
Judge. 
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112 Judgment for Absolute Divorce 

(Filed June 13, 1949) 

This cause came on to be heard at this term upon the 
pleadings filed herein and evidence adduced in open Court, 
it being established to the Satisfaction of the Court: 

(a) That the plaintiff, Maude A. Wheeler, and the de¬ 
fendant, Albert L. Wheeler, are husband and wife; 

(b) That the plaintiff is a bona fide resident of the Dis¬ 
trict of Columbia, and has been such continuously 
since a period of more than two years next preced¬ 
ing the filing of this complaint; and 

(c) That the defendant committed adultery; 

It is by the Court this 7th day of June 1949, 

ORDERED AND ADJUDGED as follows: 

1. That the allegations of the complaint have been sus¬ 
tained by proof and that the plaintiff, Maude A. Wheeler, 
be, and she is hereby granted an absolute divorce from the 
bonds of matrimony heretofore existing between the said 
plaintiff and the said defendant, Albert L. Wheeler, be¬ 
cause of the adultery committed by the defendant, as 
aforesaid. 

PROVIDED, HOWEVER, that this decree shall not be 
effective to dissolve the aforesaid marriage until the ex¬ 
piration of the time allowed for taking an appeal nor until 
the final disposition of any appeal taken; and provided fur¬ 
ther, that this decree shall not be absolute or take effect 
until six months from the date hereof. 

113 2. That the plaintiff be, and she is hereby award¬ 
ed a 35% interest in the equity of the two pieces of 

property, namely, S55 52nd Street, N. E. and 917 52nd 
Street, X. E., Washington, I). C. 
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3. That the plaintiff be, and she is hereby awarded one- 
half equity in the $1500.00 worth of furniture which was 
purchased for the residence of plaintiff and defendant. 
Since plaintiff has appropriated to her own use the $1500.00 
worth of furniture, the Court directs that one-half of 
$1500.00, that is, $750.00 be deducted from the plaintiff’s 
35% equity in the two houses. 

4. That the plaintiff be, and she is hereby awarded ali¬ 
mony in the amount of $40.00 a month as permanent ali¬ 
mony, the same commencing on June 20, 1949. 

5. That the plaintiff be and she is hereby awarded 
counsel fees of $300.00 and court costs. 

6. That the plaintiff be and she is hereby permitted to 
resume her maiden name. 

EDWARD A. TAMM, 
Judge. 


125 Notice of Appeal 

(Filed October 14, 1949) 

Civil No. 1049-48 

Notice is hereby given this 14th day of October, 1949, 
that defendant, Albert L. Wheeler, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 13th 
day of June, 1949, in favor of plaintiff pertaining to award 
of real property, personal property, alimony and Counsel 
fees against the said defendant, Albert L. Wheeler. 
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25 Excerpts from Testimony of Albert A. Wheeler* 

May 11,1949 


• • • 

Albert L. Wheeler 

Direct Examination: 

i • • 

52 Q. About how much did you send as a total, out- 

53 side of your allotment? A. I sent close to $800, 
and towards the last I wrote my bank for a state¬ 
ment, which they sent me, and she wasn’t depositing any 
of the money in the bank, and she did make one deposit of 
$35, and then I taken my money orders out to myself and 
sent them to the bank, and my allotment went out for 
her. 

Q. Did you leave any instructions or did you give any 
instructions to your wife when you sent the money orders? 
A. Yes, I wrote her and told her to deposit the money in 
the bank. 

Q. What did you say to your wife about your allotment, 
about the allotment that she received? A. Well, that was 
her money. I didn’t bother about it. 

Q. Did you ever ask her to put any of that money in 
part-payment on your house? A. I didn’t have a house 
then; no. 

Q. Did she put it in the bank for you? A. No. 

Q. Did she put any of her money in the bank? A. No. 

Q. What moneys were put in the bank? A. Money 
that when I went overseas, I sold my car, and I had 14 days 
to get rid of everything, and when I got rid of everything 
I had about $1,900. 

Q. Did you own a lot at the time? A. I did. 


54 
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60 Q. What was there in the home with reference to 
entertainment? A. Well, two or three days a week 
there w^ere several taxi drivers came there, and I 

61 know they were drinking, and Ossie did go to the 
house, and she had a boyfriend in, and I objected to 

that. 

Q. Did you make any complaint about these facts that 
you have just referred to? A. Yes. 

Q. To whom? A. To Maude. 

Q. What did she tell you? A. She told me they were 
her friends and they would come there. 

Q. Did you have any argument with your wife over 
these conditions? A. Yes, we had quite a few arguments 
there as to conditions. 

Q. Did you ever strike your wife? A. No. 

Q. You heard her testimony with reference to that, 
and later throwing her downstairs? A. We argued, but 
there was no fighting or striking. We argued plenty. 

Q. What other subjects did you argue about? A. Well, 
the other subject was some man that used to come there 
and wax the floors three times a week. 

• • • 

64 A. That was still in January, about the middle of 
January, and then she went away and stayed three 
weeks, and after two or three weeks she came back and 
stayed one night, and I was listening— 

Q. (Interposing) Did she live with you as husband and 
wife that night? A. No; she slept in the front room and I 
slept in the back room. 

Then a few days later, two policemen came in there and 
served me a warrant for cruelty. I told the officer I 
hadn’t seen her for over three weeks, and they told me that 
there was nothing they could do, they had the papers and 
they had to serve them, and they arrested me and I called 
you. 
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Q. What happened then? A. I got out on bond and 
came back to the house, and I was to the court the next 
morning, and the case was dismissed, or something. I 
don’t know how it was. 

Q. Did you contribute to the home from your earnings? 
A. I really did; to the best I could. 

Q. Referring back to your household, what, if any¬ 
thing, did your wife do as far as furniture is concerned? 
A. The furniture was bought. The furniture amounted 
to about $1,500 in that house. 

Q. What did she do about the furniture? A. Well, 
65 at the time the furniture was bought, I was in serv¬ 
ice, and I could not buy furniture in my name, it 
had to be bought in her name. I will be paying for it, and 
she signed her name, and when she left after this case was 
drawn up, Maude broke in the house and took everything, 
including the chairs. There was nothing left. My food 
was dumped on the floor, and the sugar and coffee and 
everything together, and my clothes throwed in the little 
bedroom upstairs. 

I took the table from the yard, and that is what I ate 
off for two weeks because I didn’t have money to buy fur¬ 
niture, and in the back room I didn’t have any furniture in 
there because she took everything out. 

Q. Is that the room referred to here? A. That is right. 

Q. In this picture? A. That is the room; right. 

Q. Did that room have a bed in it before? A. No— 
before she took it out. 

Q. Were you employed when you got out of the Army? 
A. I was doing temporary employment at night at the 
Elroy Apartment. 

Q. How much a month did you make? A. Ninety dol¬ 
lars a month. 

0*. What kind of employment did you have? A. I was 
running the switchboard and elevator operator 

at the Elroy at night. 

# • • 


66 
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66 Q. Now, why did you buy the other piece of 
property at 859 52nd Street ? A. I bought it on the 
Gr. I. Bill of Rights to protect the house I am living in, that 
1 could really gain from the house. 

At that time this house cost me $185, and it raised up in 
value, and I bought it to protect the house I was living in. 

Q. Whose money went into that? A. My $185 went 
into that. 

Q. WTiere did the money come from? A. From my 
bank account. 

Q. And did your wife put any money in there? A. 
No. 

• • • 
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MAUDE A. WHEELER, Appellee. 
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BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF THE CASE. 

This cause came before the court upon a complaint, Civil 
Action No. 1049-48, which was filed by the plaintiff, Maude 
A. Wheeler, the wife, charging the defendant, Albert L. 
Wheeler, the husband, with adultery with the co-respon¬ 
dent, Ruth Pope. (R. 107.) The complaint stated, among 
other allegations, that the plaintiff and defendant owned 
as joint tenants, property located at 855 52nd Street, N. E., 
Washington, D. C., and that defendant was also the sole 
owner of another piece of property, located at 917 52nd 
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Street, X. E., Washington, D. C. (R. 108.) This cause was 
consolidated for purposes of trial with Civil Action No. 771- 
47 and Civil Action No. 1734-49. In Civil Action No. 771-47 
the plaintiff, Maude A. Wheeler, filed a complaint against 
the defendant, Albert L. Wheeler, for a limited divorce on 
the grounds of cruelty. In Civil Action No. 1734-49 Albert 
L. Wheeler filed a complaint for an absolute divorce against 
Maude A. Wheeler on the grounds of desertion. In Civil 
Action No. 1049-4S the plaintiff, Maude A. Wheeler, prayed 
among other things, that she be awarded an absolute di¬ 
vorce from the bonds of matrimony from the defendant, 
Albert L. Wheeler on the ground of adultery; that a prop¬ 
erty settlement be made in a manner which to the court 
may seem just and proper; that the plaintiff be awarded 
permanent alimony; and that the defendant be required to 
pay the cost of said action including a reasonable amount 
as attorney fees. 

Thereafter, on May 11th and 12th, 1949, the above-men¬ 
tioned consolidated causes came on for hearing before the 
trial court upon the oral testimony and evidence given and 
offered in open court by the respective parties to these 
causes. 

Upon conclusion of all the testimony and evidence, 
the trial court dismissed the complaint of the defendant, 
Albert L. Wheeler in Civil Action No. 1734-49 for an abso¬ 
lute divorce and also dismissed the complaint of the plain¬ 
tiff. Maude A. Wheeler in Civil Action No. 771-47 for a 
limited divorce, but found from the oral evidence and testi¬ 
mony that the defendant, Albert L. Wheeler, committed 
adultery with the co-respondent, Ruth Pope, at 834 Division 
Avenue, N. E., Washington, D. C., and that this said 
adultery was without the consent, connivance or procure¬ 
ment of the plaintiff, and that the plaintiff has not lived or 
cohabited with the defendant since the commission of said 
adultery, and as a result of this finding the trial court 
concluded that the plaintiff, Maude A. Wheeler, was entitled 
to a divorce a vinculo matrimonii from the defendant, Al¬ 
bert L. Wheeler, on the ground of adultery as prayed for 
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by the plaintiff, Maude A. Wheeler in Civil Action No. 
1049-48. (R. 122-124.) 

Thereafter, on May 13th, 1949, the trial court stated for 
the record its opinion in this cause. (R. 102-105.) 

Thereafter, on June 7th, 1949, the trial court entered a 
judgment in favor of the plaintiff, Maude A. Wheeler. (R. 
112, 113.) 

This judgment was entered in conformity with the trial 
court’s findings of fact and conclusions of law. (R. 121-124.) 

From paragraphs 2, 3, 4 and 5 of the judgment the defen¬ 
dant appealed. (R. 125, 126.) 

STATUTES INVOLVED. 

Rule 52(a) of the Federal Rules of Civil Procedure, 
provides: 

In all actions tried upon the facts without a jury or 
with an advisory jury, the court shall find the facts 
specially and state separately its conclusions of law 
thereon and direct the entry of the appropriate judg¬ 
ment ; and in granting or refusing interlocutory injunc¬ 
tions the court shall similarly set forth the findings of 
fact and conclusions of law which constitute the 
grounds of its action. Requests for findings are not 
necessary for purposes of review. Findings of fact 
shall not be set aside unless clearly erroneous, and due 
regard shall be given to the opportunity of the trial 
court to judge of the credibility of the witnesses. 

Title 16, Sec. 409, D. C. Code (1940 ed.), provides: 

Upon the entry of a final decree of annulment or di¬ 
vorce a vinculo, in the absence of a valid antenuptial or 
postnuptial agreement in relation thereto, all property 
rights of the parties in joint tenacy by the entirety 
shall stand dissolved and the court, in the same pro¬ 
ceeding in which such decree is entered, shall have 
power and jurisdiction to award such property to the 
one lawfully entitled thereto or to apportion the same 
in such manner as shall seem equitable, just, and rea¬ 
sonable. (Mar. 3,1901, ch. 854, sec. 974a as added Aug. 
7,1935, 49 Stat. 540, ch. 453, sec. 3). 
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Title 16, Sec. 410, D. C. Code (1940 ed.), provides: 

During the pendency of a suit for divorce, or a suit by 
the husband to declare the marriage null and void, 
where the nullity is denied by the wife, the court shall 
have power to require the husband to pay alimony to 
the wife for the maintenance of herself and their minor 
children committed to her care, and suit money, includ¬ 
ing counsel fees, to enable her to conduct her case, 
whether she be plaintiff or defendant, and to enforce 
obedience to any order in regard thereto by attachment 
and imprisonment for disobedience. The court may also 
enjoin any disposition of the husband’s property to 
avoid the collection of said allowances, and may, in case 
of the husband’s failure or refusal to pay such alimony 
and suit money, sequestrate his property and apply 
the income thereof to such objects. The court may also 
determine who shall have the care and custody of infant 
children pending the proceedings. (Mar. 3, 1901, 31 
Stat. 1346, ch. 854, sec. 975, June 30,1902, 32 Stat. 537, 
ch. 1329). 

Title 16, Sec. 411, D. C. Code (1940 ed.), provides: 

When a divorce is granted to the wife the court shall 
have authority to decree her permanent alimony suf¬ 
ficient for her support and that of any minor children 
whom the court may assign to her care, and to secure 
and enforce the payment of said alimony in the manner 
before mentioned, and may, if it shall seem fit, retain 
to the wife her right of dower in the husband’s estate. 
(Mar. 3,1901, 31 Stat. 1346, ch. 854, sec. 976). 

SUMMARY OF ARGUMENT. 

L 

That the findings of fact by the trial court should not be 
set aside on review, in a case in which the evidence is con¬ 
flicting and one of the elements involved was the credibility 
of witnesses, and so far as there is any testimony consistent 
with the trial court’s findings, said findings must be treated 
as unassailable and will not be disturbed on appeal, unless 
clearly erroneous or a mistake of judgment is apparent. 
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ARGUMENT. 

I. 

The Trial Court’s Findings of Fact Supported by Substan¬ 
tial Evidence and Established Under the Law Cannot 
Be Disturbed on Review Unless Shown To Be Clearly 
and Manifestly Erroneous. 

It is the contention of appellee that from the testimony 
of the several witnesses heard by the trial court, that the 
findings of fact made by the trial court are conclusively and 
affirmatively supported by the evidence. 

Opinion of the Court. 

The trial court’s opinion appears in the record at pages 
102-105, inclusive. 

The following portions of said opinion are particularly 
pertinent: 

“The court finds that the burden of proof —before pass¬ 
ing on the merits, I must say about the testimony of 
the co-respondent that the court feels she testified 
truthfully when she gave her name, and thereafter 1 
find no relevant truth in her statements, and the court 
finds that the plaintiff has sustained the burden of 
proof necessary to justify the court in awarding to the 
plaintiff a divorce on the grounds of adultery (R. 
103.) (Italics supplied) 

The court further stated in its opinion: 

“The court finds from all the testimony, both by plain¬ 
tiff and defendant, that the plaintiff was employed a 
majority of the time during the period when this man 
and wife lived together, and observes that the defendant 
purchased property and two automobiles. The court 
finds upon the basis of the defendant’s testimony as 
to his earnings that undoubtedly the contributions of 
the plaintiff to the maintenance of the family in the 
family home have made possible the acquisition by the 
defendant of the two pieces of property, one of which 
was in his own name and the other in the name of 
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husband and wife , jointly. The court , accordingly, 
rules that the plaintiff is entitled to a 35 percent inter¬ 
est in the equity of the defendant in these two pieces 
of property. I reached the percentage of 35 percent 
in giving consideration to the fact that the defendant 
and the plaintiff had been separated since March 1, 
1947, and that admittedly there has been no contribu¬ 
tion to these properties since that time by the plaintiff. 
In addition, the court feels that the $1500 worth of 
furniture, which was purchased for the residence of 
this couple, represented a joint purchase, a family 
pfirchase, in which each was entitled to a one-half 
equity. Plaintiff having appropriated to her own 
use the $1500 worth of furniture, the court directs that 
this amount , that is $750 be deducted from the plain¬ 
tiff's 35 percent equity in the two houses (R. 103,104.) 
(Italics supplied) 

The findings of fact and conclusions of law made by the 
trial court appear in the record at pages 121-124, inclusive. 

The Findings of Fact are as follows: 

“1. The plaintiff, Maude A. Wheeler, was for more than 
two (2) years next preceding the commencement of this 
action and still is an adult citizen of the United States, a 
resident and domiciled in the District of Columbia. 

2. The defendant, Albert L. Wheeler, was for more than 
two (2) years next preceding the commencement of this 
action, and still is an adult citizen of the United States, 
resident and domiciled in the District of Columbia. 

3. That co-respondent, Ruth Pope, is an adult citizen of 
the United States, resident and domiciled in the District of 
Columbia, 

4. That plaintiff, Maude A. Wheeler, and defendant, Al¬ 
bert L. Wheeler, were lawfully married in the City of Marl¬ 
boro, State of Maryland, on the 21st day of November, 1942; 
and that said marriage has ever since existed, and has not 
heretofore been dissolved or annulled. 
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5- That since their said marriage, plaintiff, Maude A. 
Wheeler, and defendant, Albert L. Wheeler, have continu¬ 
ously resided, and have maintained their legal residence 
and domicile, in the District of Columbia until their separa¬ 
tion as hereinafter set forth. 

6. That no children were born of the said marriage. 

7. That on the 14th day of January, 1948, the defendant, 
Albert L. Wheeler, committed an act of adultery with the 
co-respondent, Ruth Pope, at 834 Division Avenue, N. E., 
Washington, D. C. and that this said act of adultery was 
without the consent, connivance or procurement of the plain¬ 
tiff and that the plaintiff has not lived or cohabited with 
the defendant since the commission of the said act of 
adultery. 

8. That from the testimony of both the plaintiff and the 
defendant it is evident that the plaintiff was employed a 
majority of the time during the period when the plaintiff 
and the defendant lived together as husband and wife. 

9. That upon the basis of the defendant’s testimony as 
to his earnings there were undoubtedly contributions made 
by the plaintiff to the maintenance of the family in the 
family home which has made possible the acquisition by the 
defendant of two pieces of property, one of which is 
in the defendant’s name and the other in the name of hus¬ 
band and wife, jointly, said property being located at 855 
52nd Street, N. E., Washington, D. C. and at 917 52nd 
Street, N. E., Washington, D. C. 

10. That since March, 1947, there has been no contribu¬ 
tion to these properties by the plaintiff. 

11. That the Fifteen Hundred Dollars ($1500) worth of 
furniture, which was purchased for the residence of this 
couple, represented a joint purchase, a family purchase, in 
which each was entitled to one-half equity, and that the 
plaintiff has appropriated to her own use the entire Fifteen 
Hundred Dollars ($1500) worth of furniture. 
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12. That it is just and proper that the defendant pay 
permanent alimony to the plaintiff in the sum of Forty 
Dollars ($40) per month. 

13. That counsel for the plaintiff be entitled to the sum 
of Three Hundred Dollars ($300) for services rendered 
herein.” (R. 122, 123.) 

Rule 52(a) of the Federal Rules of Civil Procedure pro¬ 
vides in part: 

“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor¬ 
tunity of the trial court to judge of the credibility of 
the witnesses.” 

To no type of case is t<iis last clause more appropriately 
applicable than to the {present case. 

Where the trial judge hears the testimony in open court, 
with full opportunity for observation of the character and 
demeanor of the witnesses, and consequently being particu¬ 
larly in a more advantageous situation to judge of their 
credibility and the weight to be given to their testimony, 
findings of fact made under such circumstances will not be 
reviewed and disturbed on appeal unless clearly and mani¬ 
festly wrong. This principle of law and practice rule is 
established in this jurisdiction by the decisions of this court, 
and is also the rule in the Federal practice as established 
by a long line of decisions of the Circuit Court of Appeals 
and the Supreme Court of the United States. 

Ellison v. Splain, 49 App. D. C. 99, 261 Fed. 247: 

In this case the appellant was arrested in the District of 
Columbia upon a warrant based upon the requisition of the 
Governor of Virginia, seeking his extradition to answer an 
indictment found against him in that State. On habeas 
corpus proceedings oral testimony in open court was heard 
on the question as to whether appellant was in the State of 
Virginia on the date laid in the indictment. The court 
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below found from the evidence that he was in the State of 
Virginia on the date in question. On appeal to the Court 
of Appeals the judgment was affirmed. In the course of 
the opinion delivered by the Chief Justice, it is said: (p. 
101 ) 

There was testimony tending to show that Ellison was 
not in Virginia on the 21st of September. We think, 
how’ever, that the testimony which we have related 
and which tends to show that he was there on that day 
and participated in the robbery amply sustains the 
judgment. The facts were found by the trial justice. 
It is our duty to accept his findings *unless clearly, and 
manifestly wrong.’ Lawson v. United States Mining 
Co., 207, U. S. 1, 12; Butte and Superior Copper Co., 
Ltd., v. Clark-Montana Realty Co. and Elm Orlu Mining 
Co., 249 U. S., 12.” (Italics supplied) 

Butte and Superior Copper Co., Ltd., v. Clark-Montana 
Realty Co., et al., 249 U. S. 12. Appeal from the Circuit 
Court of Appeals from the Ninth Circuit. Decided March 
3, 1919. We quote from the opinion by Justice McKenna, 
page 30: 

“The Circuit Court of Appeals affirms the findings, 
saying by Circuit Judge Gilbert: ‘The appellant does 
not assert that the findings of fact were unsupported 
by competent evidence, but contends that they are con¬ 
trary to the weight of the evidence . The trial court 
made its findings after an evidently careful and pains¬ 
taking investigation of the testimony and the exhibits, 
and after a personal inspection of the mining proper¬ 
ties. We have examined the records sufficiently to see 
that the findings are all supported by the credible testi¬ 
mony of reputable witnesses. Upon settled principles 
which this court has always recognized, findings so 
made upon conflicting testimony are conclusive upon 
this appeal ’, and we said in Lawson v. United States 
Mining Co., supra, of the conclusion of the Circuit 
Court of Appeals in such case—and the concession is 
as great as appellant is entitled to—. ‘That if the 
testimony does not show that it (the conclusion of the 
court) is correct, it fails to show that it is wrong, and 


10 


under those circumstances we are not justified in dis¬ 
turbing that conclusion. It is our duty to accept the 
finding of fact, unless clearly and manifestly wrong. 7 
The findings accepted, the conclusions of law must be 
pronounced to be of necessary sequence. Decree af¬ 
firmed.” (Italics supplied) 

Shelton, et al., v. Gas Securities Co., 239 Fed., 653, 656, 
(C. C. A.): 

Action by Gas Securities Co. against Niles Irrigation 
District to recover the. interest on district bonds in which 
J. M. Shelton and others intervened judgment for plaintiff 
and intervenors bring error. The court said: 

“Upon the entire evidence, the court below found that 
the bonds and coupons involved were purchased by 
plaintiff ‘without notice or knowledge of any matters 
tending to show that said bonds and coupons had been 
issued and delivered by said district in violation of the 
terms of the statute of Colorado or tending to show that 
the same were null and void. ’ This finding is justified 
by the evidence received and considered by the court. 
This case having been tried by consent without a jury, 
if we limit ourselves to matters thus received and con¬ 
sidered, we must accept the findings made, and cannot 
re-examine the court 7 s determination of the issues. 
Lawson v. United States Mining Co., 207 U. S., 1; 
Campbell v. U. S., 224 U. S., 99.” (Italics supplied) 

Lawson v. U. S. Mining Co., 207 U. S. 1, 12: 

“With reference to the conclusion of the Court of Ap¬ 
peals it is sufficient that if the testimony does not show 
that it is correct, it fails to show that it is wrong, and 
under those circumstances we are not justified in dis¬ 
turbing that conclusion. It is our duty to accept a 
finding of fact, unless clearly and manifestly wrong. 77 
(Italics supplied) 

Adamson v. Gilliland, 242 U. S. 350, 353: 

“Considering that a patent has been granted to the 
plaintiff the case is preeminently one for the applica- 
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tion of the practical rule that so far as the finding of 
the master or judge who saw the witness ‘depends upon 
the conflicting testimony, or upon the credibility of 
witnesses, or so far as there is any testimony consistent 
with the finding it must he treated as unassailable.’ ,y 
See also Davis v. Schwartz, 155 U. S. 631, 636; Hewitt 
v. Campbell, 109 U. S. 103. (Italics supplied) 

In the case of Snow v. Snow, 50 App. D. C. 242, 244, this 
court said: 

“Without pursuing the subject further, let it be suf¬ 
ficient to say that on every point which she did not 
admit there was a conflict in the testimony, all of which 
was delivered in the presence of the court. He had an 
opportunity to study the witnesses as they testified, an 
advantage which we do not possess. In the light of that 
study, and of all the circumstances under which the 
testimony was given, he reached the conclusions just 
stated. It has been frequently adjudged by this court, 
and by the Supreme Court of the United States as 
well, that conclusions arrived at in that maner will not 
be disturbed by the reviewing court, unless they are 
clearly wrong. In Nash v. Milford, 33 App. D. C. 142, 
144, 149, Mr. Justice Robb, speaking for the court in a 
suit for specific performance, said of the findings of an 
auditor, confirmed by the court: (Italics supplied) 

‘ Such findings will not be set aside, unless it appears 
that there has been an error in law or a conclusion of 
fact unwarranted by the evidence.’ 

In another case Mr. Justice Van Orsdel used this lan¬ 
guage : 

‘The appeal presents no question of fact of sufficient 
importance as a precedent to justify an extended re¬ 
view of the evidence. It was tried in open court with 
full opportunity in the trial justice to observe the 
demeanor of witnesses and to judge of their veracity. 
In such cases the finding of the trial justice on ques¬ 
tions of fact has much the same sanctity as the verdict 
of a- jury, and will not be disturbed on appeal, unless 
a mistake of judgment is so apparent as to demand a 
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reversal.' McLarren v. McLarren, 45 App. D. C. 237, 
238. (Italics supplied) 

Bearing upon the same point are United States Trust Co. 
v. Bhnidon. 42 App. D. C. 500, 508, and Butte and Superior 
Copper Co., Ltd. v. Clark-Montaim Realty Co. et al., 249 
IT. S. 12, 30, 39 Sup. Ct. 231, 63 L. Ed. 447. 

In the case of Provost v. Morgenthau, U. S. Sec. of Treas., 
70 App. D. C. 306, 309, this court said: 

“However, regardless of the motivating reasons for 
the action of the District Court, it made a finding which 
is supported by substantial evidence, and we must, 
therefore, accept it." Great A&P Tea Co. v. Grosjean, 
301 U. S. 412, 420, 57 S. Ct. 772, 81 L. Ed. 1193, 112 
A. L. R. 293; Pollock v. Jameson, 63 App. D. C. 152, 
155, 70 F. 2d 756, 759; Sears v. Sears, 67 App. D. C. 
379, 380, 92 F. 2d 530, 531: Kraskin v. Kraskin, 70 App. 
D. C. 85, 104 F. 2d 218. (Italics supplied) 

This court stated, in Consolidated Realty Corp. v. Dunlop, 
72 App. D. C. 273, 114 F. (2d) 16, IS: 

“As the case was finallv tried and decided after the 

•> 

effective date of the new rules (Rule 86) we think it is 
in order to. refer to Rule 52(a) in which we are told that 
findings of fact are not to be set aside unless clearly er¬ 
roneous. That was aheays the rule in this court. Dear 
v. Guy, 64 App. D. C. 314, 78 F. (2d) 198. We have, 
therefore, carefully considered the testimony of all the 
witnesses.’’ (Italics supplied) 

In the case of White v. White, 80 U. S. App. D. C. 156, 
157, this court said: 

“Under the well-established rule, we should be slow to 
substitute our own view of the facts—even if strongly 
to the contrary —for that of the judge ivho saw the par¬ 
ties and heard them testify." Holtsclaw v. Mercer, 79 
U. S. App. D. C. 252,145 F. 2d 388. (Italics supplied) 
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In the case of Elm Corporation et al. v. E. M. Rosenthal 
Jewelry Co., 82 U. S. App. D. C. 196, 200, this court said: 

“This case being essentially one of fact, great weight' 
is toi be given the findings of the lower court, where the 
case was tried on oral evidence before the court without 
a jury. Rule 52, Federal Rules of Civil Procedure, 28 
U. S. C. A. following section 723c, provides: ‘Findings 
of fact shall not be set aside unless clearly erroneous, 
* * It is not our function to, retry those facts on 
appeal. Not only do we find the court’s findings sup¬ 
ported by ample evidence and not clearly erroneous, 
but we find the court’s conclusions of law based on 
these findings of fact and his views expressed in his 
memoranda o,pinions in complete accord with our views 
on the matter.” (Italics supplied) 

And in the recent case of Smith v. Wilson, 84 U. S. App. 
D. C. 125,126, this court stated: 

“The trial judge, in finding for the defendant-appellee, 
announced his decision in this rather emphatic lan¬ 
guage: find for the defendant. The witness (appel¬ 

lant) perjured herself. She has been lying under oath.’ 
A factual finding by a trial court will not be disturbed 
on appeal unless it appears to be clearly erroneous.” 
Hearst Radio v. Good, 1937, 67 App. D. C. 250, 91 F. 
2d 555; Hazen v. Hawley, 66 App. D. C. 266, 86 F. 2d. 
217, certiorari denied 1937, 299 U. S. 613, 57 S. Ct. 315, 
81 L. Ed. 452; Hotel Lafayette v. Pickford, 1936, 66 
App. D. C. 211, 85 F. 2d 710, 711; Dear v. Guy, 64 App. 
D. C. 314, 78 F. 2d 198, certiorari denied sub nom. 
Macrae v. Guy, 1935, 296 U. S. 585, 56 S. Ct. 96, 80 L. 
Ed. 414; Matson v. Rusch, 1932, 61 App. D. C. 184, 59 
F. 2d 360. The rule is no different in a suit seeking an 
injunction; Jameson v. Brown, 1940, 71 App. D. C. 254, 
109 F. 2d 830; Castleman v. Avignone, 1926, 56 App. 
D. C. 253,12 F. 2d 326. (Italics supplied) 

In the case of Graver Tank and Mfg. Co. v. Linde Air 
Products Co., 336 U. S. 271, 275, the court said: 

“The rule requires that an appellate court make allow¬ 
ance for the advantages possessed by the trial court in 
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appraising the significance of conflicting testimony and 
reverse only ‘clearly erroneous’ findings.” 

This court has held that, Rule 52(a) of the Federal Rules 
of Civil Procedure is applicable to cases involving divorce 
and property awards, as well as cases involving alimony 
and counsel fees. White v. White , 80 U. S. App. D. C., 156; 
Campbell v. Campbell , 83 U. S. App. D. C., 237; Smith v. 
Fletcher, 80 U. S. App. D. C., 263. 

The ascertion by appellant in his brief that the trial 
court’s award to the plaintiff of a 35% interest in the real 
property involved herein was erroneous as going beyond 
the purview of the statute, is without merit, because the 
statute. Title 16, Sec. 409, D. C. Code, 1940 ed. confers upon 
the court the power and jurisdiction to adjudicate the prop¬ 
erty rights of the respective parties in a divorce proceeding. 

In the case of Barrett v. Farling, 111 U. S. 523, 524, the 
Supreme Court said: 

“Unless otherwise provided by local law, a decree of 
divorce by a court having jurisdiction of the cause and 
of the parties, dissolving the bond of matrimony , puts 
an end to, all obligations of either party to the other , 
and to any right which either has acquired by the mar¬ 
riage in the other's property, except so far as the court 
granting the divorce , in the exercise of an authority 
vested in it by the legislature , orders property to be 
transferred or alimony to be paid by one party to the 
other. In estimating and awarding the amount of ali¬ 
mony or property to be so paid or transferred, the 
court of divorce takes into consideration all the circum¬ 
stances of the case , including the property and means 
of support of either party; and the order operates In 
personam, by compelling the defendant to pay the ali¬ 
mony or to convey the property accordingly, and does 
not of itself transfer any title in real estate, unless al¬ 
lowed that effect by the law of the place in which the 
real estate is situated.” (Italics supplied) 

It would seem to be conclusively established by the pre¬ 
vious decisions of this court, however, that the counsel fees 
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authorized by Title 16, Sec. 410, D. C. Code, (1940 ed.) may 
be allowed in the final decree to cover services previously 
rendered the wife. 

Surely under the statute, and the decisions of this court, 
there can be no question that a wife is entitled to counsel 
fees to prosecute, or defend, or both, in a divorce action, 
and that is so even if she should be unsuccessful in her suit. 

The award of counsel fees in the amount of $300 as or¬ 
dered by the judgment of June 7, 1949, which award appel¬ 
lant assigns as error as being excessive (R. 126), was not 
solely for counsel fees based upon appellee’s complaint in 
Civil Action No. 1049-48, from which judgment this appeal 
is taken, but was also for defending appellee against appel¬ 
lant’s two complaints, namely, appellant’s cross-complaint 
in Civil Action No. 771-47 (R. 127), and appellant’s com¬ 
plaint in Civil Action No. 1734-49, which were dismissed by 
the trial court (R. 123) upon the conclusion of all of the 
evidence in these three above numbered Civil Action cases, 
which were consolidated for purposes of trial. (R. 121.) 

The sole purpose of the provision contained in Title 16, 
Sec. 410 D. C. Code (1940 ed.), is to guarantee to the wife 
the right to appear before the bar of justice on an equality 
with her husband with respect to legal representation. The 
question as to whether the husband is to be required to pay 
counsel fees for services before they are rendered or after 
they are rendered is wholly subordinate to the object intend¬ 
ed to be accomplished by the statute. In every case it is nec¬ 
essary for the wife to have the benefit of service, often of 
the most extensive and valuable nature, before the cause 
has reached the stage where it is possible for her to apply 
for an allowance of counsel fees. Nothing would seem more 
reasonable than to permit the court, charged with the duty 
of making an allowance for counsel fees, to wait until the 
final hearing when it can be fully advised with respect to 
the extent and value of the services rendered and with re¬ 
spect to the faculties of the husband. 

The rule that counsel fees may be allowed for services of 
which the wife has already had the benefit of has been ap- 
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proved by many courts in this jurisdiction as well as in 
other jurisdictions. 

In Towson v. Towson, 49 App. D. C. 45, it was held that 
without regard to whether or not the wife succeeds in her 
litigation she is entitled to reasonable attorney’s fees for 
services rendered in prosecuting ber case, and that portion 
of a final decree making such an allowance was affirmed. 

In Stewart v. Stewart, 52 App. D. C. 323, an allowance of 
counsel fees in the amount of $5000 made in the final decree 
was sustained. 

In Tendler v. Tendler, 56 App. D. C. 296, it was held that 
an allowance of $250 made to the wife’s attorneys in the 
final decree was sustained by this court. 

In O’Neil v. O’Neil, 57 App. D. C. 155,156, it was held by 
this court that an allowance of $1500 to plaintiff’s counsel 
as compensation for services in the court below and in 
prosecuting the appeal to this court, resulting in the re¬ 
versal of the decree below, while generous in amount, it is 
not unreasonably so. The trial court was in a better posi¬ 
tion to judge of tbe extent and value of the service rendered 
appellee then are we. 

In Shell man v. Shellman et al., 68 App. D. C. 197,198, this 
court said: 

“We find no plain error in respect of the refusal to 
allow costs and counsel fees. The allowance of such 
items is within the discretion of the trial court. D. C. 
Code (1929) Tit. 14, sec. 70, 31 Stat. 1346; 32 Stat. 537; 
Myers v. Myers, 1925, 55 App. D. C. 224, 4 F. 2d 300. 
No abuse of discretion appears.” (Italics supplied) 

In Myers v. Myers et al., 55 App. D. C. 224, 225, this court 
said: 

“The wife was entitled to present her case, and the 
court may compel a husband to pay counsel fees for 
the wife, while refusing because of her misconduct to 
compel tbe payment of alimony. Scott v. Scott, 8 Pa. 
I)ist. R. 548; Pratz v. Pratz, 11 Pa. Co. Ct. Rep. 252; 
Miller v. Miller, 19 Phila. Rep. 329. The procedure 
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adopted in the present case was within the discretion of 
the court” 

# # # * * 

‘‘The allowance was specifically made to the attorney 
because of services rendered to the wife only, and the 
court was able to make a proper estimate of the value 
of such services. There is nothing in the record to sug¬ 
gest a mistake, much less an abuse of discretion, upon 
the part of the lower court in its determination of the 
amount of the allowance.” (Italics supplied) 

In the case of Allen v. Allen, 171 Ark. 241, the court rec¬ 
ognized the propriety and wisdom of deferring the deter¬ 
mination of the amount to be allowed to the wife for coun¬ 
sel fees in a divorce case until final hearing, saying: 

“It cannot be determined in advance what amount of 
fee will be earned, and it must be left to a decision at 
the end of the litigation, when the extent of the services 
will be known and the result of the recovery and appel¬ 
lant’s ability to pay.” 

This court has held on numerous occasions that counsel 
fees awarded to the wife’s attorney, in divorce proceedings, 
were properly allowed by the trial court: Junghans v. 
Junghans, 72 App. D. C. 129; Shima v. Shima, 78 U. S. App. 
D. C. 265; Jaffe v. Jaffe, 74 App. D. C. 394,124 F. 2d. 233. 

This court said, in the case of Holmes v. Holmes, 81 U. S. 
App. D. C. 132: 

“The statutory power (D. C. Code, 1940, Sec. 16 - 411 ) 
which the District Court has to award permanent ali¬ 
mony in the case of a proceeding for a final divorce, 
whether it be upon original complaint, or upon petition 
for enlargement of a limited decree, is discretionary 
with the trial court. For this discretion to be com¬ 
pletely and equitably exercised, the court must be ap¬ 
prised, through proper pleading, of all the incidents of 
the adjudication it is asked to make. Where, as here, 
the moving party comes before the court asking for a 
final severance of the bond of matrimony she must be 
presumed to be requesting the full and complete relief 
to which she believes herself entitled. There is no 
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question but that here the court in which the final de¬ 
cree of divorce was granted had jurisdiction to deter¬ 
mine the question of alimony.” (Italics supplied) 

In the case of Garrett v. Garrett, 61 App. D. C. 309, this 
court said: 

“In this situation the trial court decided that the plain¬ 
tiff had shown herself entitled to a decree of divorce a 
inensa et thoro under the Code, and it is so well recog¬ 
nized that the procedure of a trial court is better 
adapted to the proper alloivance of alimony that an ap¬ 
pellate court will very rarely undertake to, substitute 
its judgment on such a question.” Tolman v. Tolman, 
1 App. D. C. 299; Shaw v. Shaw, 2 App. D. C. 204; 
Lesh v. Lesh, 21 App. D. C. 475; Reed v. Reed, 52 App. 
D. 0. 36, 280 F. 1009; Lachowicz v. Lachowicz, 60 App. 
D. C. 373, 55 F. (2d) 535. (Italics supplied) 

This court said in the case of Russell v. Russell, 79 U. S'. 
App. D. C. 44, 46, 142 F. 2d 753 that: 

“In awarding alimony the limited discretion of the 
court is based on standards that are necessarily vague. 
Where the income of the divorced husband is small the 
problem is less difficult because it only involves giving 
the wife a decent subsistence if it is possible.” 

There are certain well known rules relating to the review 
of the acts of a chancellor, and one of the fundamental rules 
is that a reviewing court will not substitute its judgment 
for that of the trial court in matters of discretion, unless 
there is a clear abuse of such discretion by the trial court. 
This case falls squarely within that rule. 

In the case of O'Neill v. O'Neill, 57 D. C. Appeals, 155, 
which was an appeal by the husband on the ground that the 
amount awarded as alimony was excessive, this court, 
speaking through Mr. Justice Robb said: 

“That the court below had jurisdiction of the parties 
and subject-matter is plain , and it is clear that there 
was no abuse of discretion in fixing the amounts. These 
parties had lived together as husband and wife for 
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many years and the separation was caused by the 
dereliction of the husband. In such circumstances, the 
award as alimony of less than one-third of the hus¬ 
band’s income certainly may not be said to be excessive. 
The allowance of $1500 to plaintiff’s counsel as com¬ 
pensation for services in the court below and in prose¬ 
cuting the appeal to this court, resulting in the reversal 
of the decree below, while generous in amount, is not 
unreasonably so. The trial court teas in a better posi¬ 
tion to judge of the extent and value of the service ren¬ 
dered appellee than are we. Nor was there error in al¬ 
lowing the cost of stenographic service and the fee of 
the auditor.” (Italics supplied) 

In the case of Forrest v. Forrest, 25 N. Y. R., 501, 518, 
520, in a lengthy and well written opinion, the New York 
Appellate Court stated: 

“In view of the circumstances developed in the case, 
the defendant’s wealth and the plaintiff’s need (though 
we might consider the allowance somewhat large), we 
cannot say that the discretion of the court below, in fix¬ 
ing the sum, was so arbitrarily exercised as to amount 
to an abuse of discretion. If not, there is no question 
of law raised to be reviewed in this court.” (Italics 
supplied) 

The court in conclusion said: 

“The allowance for permanent alimony, and from what 
date it shall commence, as has been said, are questions 
resting in the discretion of the court. There is no other 
rule or criterion to guide than the boni viri arbitrium. 
As it is a judicial and not an arbitrary discretion to be 
exercised, I do not say that there may not be an appeal 
from such an order. The power must, however, be 
shown to have been arbitrarily exercised. Otherwise, 
the law does not contem,place a review of such decisions 
in this court.” (Italics supplied) 

This case has been cited with approval in cases which fol¬ 
lowed, among which is McCarthy v. McCarthy, 143 N. Y. 
235, 38 N. E. 288, where it was said: 
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“Finally, it is insisted, there was error in fixing the 
amount and time of payment of the permanent alimony. 
The court below reached its determination as to the 
amount of conflicting evidence and in the exercise of 
a judicial discretion. We are of the opinion that there 
was evidence to sustain the judgment of the court be¬ 
low, and there is nothing to show that the discretion 
was abused and arbitrarily exercised” (Italics sup¬ 
plied) 

In a Massachusetts case. Brown v. Brown, 222 Mass. 415, 
417, it was said: 

“As was said hv Grace, J., in Graves v. Graves (108 
Mass. 314), the questions whether she should be al¬ 
lowed any alimony, are, in every case, falling within the 
enumeration of the statute, whether she is the party 
offending or the party injured, within the discretion of 
the court, upon a consideration of all the circumstances 
of the case.” (Italics supplied) 

Courts of other states have likewise used plain and un¬ 
mistakable language indicating the position of appellate 
courts as regards the fixing of alimony by the trial court, 
among which is the case of Reed v. Reed, 2S Utah 297, 78 
Pac. 675, where it was also said: 

“The awarding of alimony and fixing the amount 
thereof are questions, the determination of which rests 
within the sound discretion o.f the trial court; and un¬ 
less it is made to appear that there has been an abuse 
of discretion on the part of the court in dealing with 
one or both of these questions, its judgment and orders 
granting and fixing the alimony will not be disturbed.” 

If further citation of authority is required in support of 
the proposition that the question of alimony rests in the 
discretion of the lower court, attention is respectfully in¬ 
vited to the case of Barber v. Barber, 21 Howard 582,16 L. 
Ed. 226, where the wife was allowed alimony from the date 
of the filing of the bill to the date of the divorce decree, a 
period of nearly three years, as well as permanent alimony 
from the date of the decree. 
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Under the settled law, the judgment in this case will not 
be disturbed unless it appears that the findings of the trial 
court are clearly contrary to the weight of the evidence. A 
decision of this court well expressing that rule is that in 
Pollock v. Jameson, 63 App. D. C. 152, 155, where the court 
said: 


“The trial judge saw the witnesses and heard them tes¬ 
tify. Where the evidence was conflicting, he had the 
opportunity of observing their demeanor and their 
method of testifying and hence of weighing the truth of 
their respective statements. In every way lie was in a 
better position than we are to determine where the 
truth lay. In such circumstances, while perhaps we are 
not bound by his findings of fact, as we would be upon 
a writ of error, the rule is nevertheless "well settled that 
where the judge has seen and heard the witnesses, his 
findings will not be disturbed unless it clearly appears 
that he has misapprehended the evidence or that he has 
gone against the clear weight of the evidence, or, as it 
is sometimes said, unless the evidence certified, shows 
that his findings are clearly wrong.” (Italics supplied) 

In the case at bar, not only does the evidence fail to show 
that the findings of the trial court are clearly erroneous, but 
on the contrary, it affirmatively shows that they are clearly 
correct. 

In this case it will readily be observed that the most that 
can be said in favor of the contention of the defendant is 
that there is a conflict of testimony. The record falls far 
short of showing that the trial judge in the finding of fact 
was clearly and manifestly wrong, and applying to the in¬ 
stant case the now indisputable principles of law announced 
in the foregoing cases, the decree of the lower court should 
be affirmed. 

In the recent case of Noland v. Buffalo Insurance Co., 181 
P. 2d 735, 738, wherein the court said: 

“A reversal of this case would be virtually equivalent 
to instructing the trial court to accept as true and re¬ 
liable, evidence which it evidently did not regard as 
either credible or convincing.” 
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And, at page 739, the same court further said: 

“Appellate courts should be slow to impute to trial 
courts a disregard of their duties and responsibilities 
or a want of diligence or perspicacity in evaluating the 
credibility of witnesses and the weight of evidence.” 

Appellee's contention is that the two above quotations, 
taken from the court’s opinion in the above mentioned case, 
is most appropriate to the case at bar, and the appellee 
feels certain that this court is in full agreement with the 
two above quotations stated by the Appellate Court in the 
case of Xoland v. Buffalo Ins. Co., supra. 

CONCLUSION. 

It is earnestly urged that the judgment and decree of the 
court below is amply supported by the evidence, is based 
upon sound logic and reason, is in conformity to established 
principles of law, and should be affirmed by this Court. 

M. Edward Buckley, Jr., 

406 Fifth Street, N. W., 
Washington, D. C. 

Attorney for the Appellee . 











